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that uncertainty and indefiniteness may be taken advantage of only by motion 
to quash. State v. Messenger, 63 Ohio St. 398, 59 N. E. 105; Campton v. 
State, 140 Ind. 442, 39 N. E. 916. Consequently, the real question in the 
principal case seems to be whether a failure to allege ownership merely makes 
the information uncertain or whether it fails to state a crime. In a majority 
of cases it is said that if an act is done feloniously, it is done with criminal 
intent. Consequently, it would seem that if the information alleged that the 
property was "taken feloniously from the person of another," as it did in the 
principal case, the goods taken could not have been the property of the 
defendant. Hence it is reasoned that the only defect in the information is its 
uncertainty, and uncertainty in an information is waived by pleading in bar. 
This is the line of argument presented by Potter, C. J., in a strong dissenting 
opinion, and it seems well substantiated in principle. 

Sales — Divisible Contracts — Time oe Payment. — The defendant con- 
tracted to sell certain goods to plaintiff, to be paid for within sixty days from 
the delivery of each installment. The first installment was paid for within 
the time limited, but six others were not paid for within the time, although 
subsequently settled for. On the failure to pay for other installments within 
the agreed time, the defendant elected to treat the contract as rescinded and 
refused to furnish any other goods under it. Plaintiff then sued to recover 
damages suffered by him in being compelled to buy elsewhere. Held, that at 
common law time is the essence of the contract, and, where the vendee fails 
to pay for an installment of goods within the specified time, the seller is 
entitled to exercise his right to rescind. Ohio Valley Buggy Co. v. Anderson 
Forging Co. (1907), — Ind. — , 81 N. E. Rep. 574. 

The case opens the question of the breach of divisible contracts. The 
English rule was settled by the case of Simpson v. Crippin, L. R. 8, Q. B. 14, 
wherein it was held that the failure of the plaintiff to take the full amount 
of an installment of goods, as required by the contract, did not justify the 
defendants in rescinding. The contrary rule was laid down by the United 
States Supreme Court in the case of Norrington v. Wright, 115 U. S. 188, 203. 
This case followed Hoare v. Rennie, 5 H. & N. 19, which enunciated the 
English rule prior to the decision in Simpson v. Crippin, and held that the 
failure of a vendor to deliver as much iron in one installment as required 
by the contract, released the vendee from all obligations under the agreement. 
Few questions in contract law have been the occasion of so much discussion, 
and it is difficult to say which view reflects the weight of authority in the 
United States. Mr. L. S. Landreth, in 21 Am. Law Reg. 398, reviews exten- 
sively the American cases on the subject, and concludes that the reason and 
wisdom is against Norrington v. Wright. One of the cases relied on by the 
plaintiff in Norrington v. Wright was Mersey Steel and Iron Co. v. Naylor, 
9 App. Cas. 434. Justice Gray, in distinguishing that case from the one before 
the court, said: "But the point there decided was that the failure of the 
buyer to pay for the first installment of the goods upon delivery does not, 
unless circumstances evince an intention on his part to be no longer bound 
by the contract, entitle the seller to rescind the contract and to decline to 
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make further deliveries under it." It would seem that there might have been 
some doubt in the minds of the court whether ,the rule actually laid down 
would have been applied had the breach been a failure by the vendee to pay 
for one installment, instead of the failure on the part of the vendor to deliver 
an installment. The principal case, however, is in entire accord with the 
decision, and whatever doubt, if any, existed is dispersed. The court says : 
"It is certainly manifest that the contract in suit imposed upon appellee the 
obligation to furnish the goods at the prices specified, etc., and likewise imposed 
upon appellant the obligation to pay for them at the prices fixed within the 
time stipulated by the contract. These were mutual conditions, a compliance 
of which the law would exact of each party. It is, under the contract, as 
much of essence or substance thereof for appellant to pay for the goods within 
the time stipulated as it is for the appellee to furnish them as therein pro- 
vided," citing Cromwell v. Wilkinson, 18 Ind. 365 ; Phillips and Colby 
Construction Co. v. Seymour, 91 U. S. 646 ; Norrington v. Wright, supra ; 
MechEm on Sales, §§1138, 1140, 1141; Stephenson v. Cady, 117 Mass. 6; 
Fletcher v. Cole, 23 Vt. 114. Under facts very similar to those in the prin- 
cipal case the opposite conclusion has been reached. See Myer and Dostal, v. 
Wheeler & Co., 65 la. 390; Simpson v. Crippin, supra, and Mersey Steel and 
Iron Co. v. Naylor, supra. 

Specific Performance — Alternative Contract — Failure of Promisor to 
Elect. — A bill was brought to compel the specific performance of a contract 
to convey lands. On the day fixed for its performance, the defendants, by the 
terms of the contract, were to have the option of giving a deed of conveyance 
and taking back a mortgage for the unpaid balance of the purchase money, or 
of giving a bond conditioned on the execution and delivery to the complainant 
of a deed of conveyance at such time as the balance of the purchase money 
should be paid. The complainant prayed that the defendants be compelled 
to execute the bond or the deed, as they might elect. The court raised the 
question whether or not, upon the failure of the defendants to exercise the 
right to elect, that right passed to the complainant, so as to entitle him to 
enforce whichever alternative he should choose. The point was not passed 
upon, however, because that right had not been invoked in the bill. Taylor 
v. Mathews et ux. (1907), — Fla. — , 44 So. Rep. 146. 

It seems to be a well settled doctrine that if a person, "by his own wrong 
or default, lose his election, * * * as if he be bound, in the alternative, to do 
one of two things by a certain day, and he suffer the day to pass without 
making an election by performing one or the other, the other party may elect 
which he will demand." 1 Story on Contracts (5th ed.), §816. "If I contract 
with you to pay unto you twentie shillings or a robe at the feast of Easter, 
after the feast you may bring an action of debt for the one or for the other." 
1 Co. Litt. 245 a, Bac. Abr. Election B ; Com. Dig. Election A 2, 13 Edw. IV, 
pi. 12; M'Nitt v. Clark (1811), 7 Johns. (N. Y.) 465; Duerson v. Bellows 
(1822), 1 Blackf. 217; Peck v. Hubbard (1839), n Vt. 612; Stephens v. 
Howe (1873), 34 N. Y. Sup. Ct. Rep. 133. It appears, however, that the 
Indiana courts place certain limitations on the application of this rule. In 



